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ZILLOW'S REPLY BRIEF

Opposer Zillow Inc. (“Opposer” or “Zillowy’ hereby files its Reply Brief, responding
first to certain evidentiary matteand second to certain legayjaments raised in the brief of
Super T Financial Inc. dba Loanzilla (“Applicant” or “LoanZilla™).

l. Evidentiary Matters
A. Annual Reports

Where the parties have not stipulated to their admissibility, the Board held in 2010 that
electronic publications like “webs#e advertising, business publicaticemnual reports, and
more” were admissible — even if a non-electrgiat copy of that same annual report would not
be. Safer Inc. v. OMS Investments Inc., 94 USPQ2d 1031, 1039 and n. 18 (TTAB 2010)
(emphasis added). Here, the Annual Reports are indisputably admissible per the parties’
stipulation, and thdroad rule fromSafer need not even be appliedsee Applicant’'s Brief,
Docket #29, p. 9.

Once a document is admitted into evidence, a party must verify factual claims therein
through “testimony.”Safer, 94 USPQ at 1039Coach Services Inc. v. Triumph Learning LLC,

101 USPQ2d 1713, 1718 (Fed. Cir. 2012) (wheiated annual report was not admissible
under notice of reliance or under a stipulatime court noted that (a) had the report been
admitted, the data therein could have beempbi confirmed via testimony and (b) the same
information could have come in through testimastablishing that samaformation; in that
case, neither occurred).

Since the annual reports hewesre already verid as authentic and admissible, in
contrast toCoach, all that remained was for a knowledgealidividual to verify the factual
information in the annual reports. That is exactly what happened.

Zillow's mortgage marketing director, Erin Lantz, testified (a) that she is in charge of



Zillow’s mortgage-related busiss, (b) that she was knowleslble about Zillow's business
overall, (c) that she was knowledgeable abayirés related to users of Zillow's services)

that she was knowledgeable about Zillow’s finarfcasd (e) confirmed the accuracy of the
statements in the admissible, aaritic annual reports related to teeseas. Dep. of E. Lantz, p.
3-4, 13, and 24, Docket # 20. Dep. of E. Lamiz3-4, 13, and 24, Doek # 20. Since the
documents were already admissible per theigsarstipulation, Ms. Lantz did not need to
specifically view each in order tuthenticate them. That step is required only if the document
itself is not already admissible.

Ms. Lantz's assertions thahe is knowledgeable aboutlldw’s business, about user
figures of its services, and about Zillow's fim&s, and her confirmation of figures related to
those areas in the 2011 and 2012 annual reportdlaracontroverted and are totally consistent
with her senior business roleztlow, and they must be accegut by the Board. Applicant could
have pressed Ms. Lantz further as to theiddor her knowledge othese topics in the
deposition, but did not do so.

Finally, there is naequirement that the deponent “prepare” the financial information in
guestion to testify to it, justhat the deponent bknowledgeable” abouthe information in
guestion. See, e.g., Nautica Apparel, Inc. v. Carlucci, Opp. No. 91165909 (TTAB Dec. 18,

2007), at p. 17available at http://e-foia.uspto.gov/Foia/ReivePdf?system=TTABIS&fINm=

! Since every one of the over one hundred million ertyppages on Zillow include (a) estimated property
valuations (b) mortgage estimates and (c) other mortgageddhformation, and Ms. Lantz is in charge of Zillow’s
overall mortgage business, Ms. Lantz must necessarily keep up to date about current and historiceer\aatd

to be able to manage the mortgage busingas.e.g., Dep. of E. Lantz, p. 9 and 14, Docket # 20 (“So if it was a for
sale home, it would have all the details of that propettis the list price, plus the mortgage, estimated mortgage
payment that we would calculate based on that list price.”)

2 In addition, Applicant does not contend that there israagon to doubt the financial statements are inaccurate.
The annual reports are, on theicé, independently auditéy Ernst & Young LLP.Knowing or willful

certifications of false statements in these reports callifbst the signing chief execugivfficer and chief financial
officer to criminal sanctions of up to $5,000,000 and up to twenty years in prison. .03 8§ 1350.



91165909-12-18-2007crediting testimony from opposer'sattemark manager as to sales and

advertising figures from annual reggrand finding NAUTICA mark famous).

B. Newspaper articles

Applicant argues that there is no evidencesobrd of newspaper articles referring to
Zillow after 2011. Applicant submitted numerasamples of unpaid media attention about
Zillow in the mortgage and real estate fields as evidence of the fame of the Zillow mark prior to
the application date for the LoanZilla mark on May 10, 1011. This evidence of “intense media
attention” to the senior mark prior to the filidgte of the Applicatiors “convincing” evidence
of fame. Research in Motion Ltd. v. Defining Presence Marketing Group Inc., 102 USPQ2d
1187, 1192-93 (TTAB 2012) (findinBLACKBERRY mark famous prior to the filing date of
CRACKBERRY applications, and sustaining opiioss). Zillow was clearly famous in 2011
prior to the filing date of # Application, and has only grovence. There was no point to
burdening the record, and the Boawith even more articles further emphasize Zillow’s
ongoing prominence and continuing growth.

Il. Analysis of thedu Pont Factors

Opposer submits that its anatysf each of the du Pont factors in its main brief are
significantly more persuasive th&pplicant’s analysis on each mbi However, several points

in Applicant’s brief require specific comment.

% Indeed, Trademark Board proceedings are too longastty as is. From a policy concern, it would be
counterproductive for the Board to impose a new, higher requirement to verify finarmialatibn contained in

annual reports that are already verifigdan independent auditor and that are verified by senior employees on pain
of criminal sanctions. Requiring a separate, expem@pesition from someone who prepared audited financial
statements instead of acceptthg sworn statements of high-level em@eywho has stated under oath that she is
familiar with those financial statements and that hagitebkto their accuracy woulde unnecessarily burdensome
and expensive.



A. There are No Other Marks of Record Cataining the Letter String ZILL in
the Mortgage, Real Estate, ofFinancial Services Fields

The Applicant’s arguments on the first and siltiPont factors boil down to noting that
lots of third party marks contain the stringltai” Unfortunately for Applicant, none of
Applicant’s examples are either in the mogegdield (occupied by Zillow and encroached upon
by LoanZilla), in the real estateeld (solely occupie&illow), or in the financial services field
more generally. The sixth factor is theutnber and nature of similar marks in esesimilar
goods,” Inre E.I. du Pont de Nemours & Co., 476 F.2d 1357, 177 USPQ 563, 567 (CCPA 1973)
(emphasis added), and Applicarg\adence confirms that there arx@similar marks in use on
products or services in the mortgeor real estate fields. Thesnphasizes how strongly both the
first and sixthdu Pont factors favor Zillow, and how broatlie scope of protection enjoyed by
the Zillow mark truly is in thenortgage and real estate fields.

B. Zillow and LoanZilla both Provide Mort gage-Related Products and Services

Applicant spends a substahi@nount of time discussingehrelationship between real
estate-related services and mortgage brokerage services. The relationship between Zillow’s real
estate-related services andrigage services is self-eviae- a key question for property
purchasers is how to pay for the property, and tisgvanis almost always a mortgage — but it's a
secondary concern.

The uncontroverted facts show that the Zillow mark was used for and famous for a wide
range of mortgage-related services, includimgytgage quotes from third-party mortgage
brokers, well prior the Application date, and tAdkow owns registrations that explicitly cover

these services, Reg. No. 420126Many earlier registrations cover providing “information in

* Opposer clearly pled its use of and thus its common-lgivisrin the mark for all products and services from the
first use dates claimed in all or its applications and registrations, including what is now Reg. No. 4201269, and
proven this priority through substantiali@ence. Notice of Qmosition {1 6-8, 26.



the field of real estate” andleertising services related tchetr “consumer services,” both of
which have included financial and mortgagrmation from the date the Zillow site and
services launchede, e.g., Reg. Nos. 337691 and 3437690.

It is unquestioned that Zillow offered ertve information about mortgages, and
mortgage rates, and included a directory oftgagye professionals, including mortgage brokers
and lenders, years prior to thinig date of the Apptation. Dep. of E. Lantz, p. 23, Docket
#20, and Ex. B, F, G, H, and K thereto. laiso uncontested thatahZillow launched the
“Zillow Mortgage Marketplace,” in 2008, expamdj its services to allow users to receive
competitive mortgage quotes from third party mortgage brokers through Zsée\2ep. of E.
Lantz, p. 18, Docket #20, and Ex. F (ZILLO00272-73, PDF p. 89); “How to Use Zillow
Mortgage Marketplace,” ZILLO00553-54, Dock&t6 (PDF p. 252). This launch and the
services have been widely covered by prantrmedia such as the Chicago Tribune, the New
York Times, the Los Angeles Times, and many m@&@ee, e.g., Docket # 17, PDF p. 93-102. It
is unquestioned that the Zillow Mortgage Metplace has grown from processing nearly
100,000 loan requests per month in 2008 to @msing over 1.6 million loan requests per month
in April 2013. Dep. of E. Lantz, p. 28, Docki0. Taken together, there is no question that the
Zillow mark is a famous, strong, and highly protectable mark in the mortgage space.

It is unquestioned that Applicant in factsfed] the [Zillow] website for loan quotes” and
“considered advertising on the [Zillow] sitel’oanZilla’s Responses to Rogs. 34 and 35, Docket
# 17 (PDF p. 206-07).

That the Applicant is a mortgage brokand that Applicant is a marketplace for
mortgage brokers rather thatmker itself, are irrelevant fahis analysis. Consumers can

approach either Applicant or Opposer to skdor mortgage information and to identify a



mortgage provider, and mortgalgekers like Applicant provide millions of mortgage quotes to
potential customers each month by advertisingugh the Zillow Mortgage Marketplace. The
parties’ services are in part competitive and irt pary closely related,mal this factor strongly
favors Zillow.

C. The Channels of Trade and Consumers foApplicant’s Services are Identical
to the Channels of Trade and Consumers for Zillow’s Services.

Applicant concedes that Appant in fact “us[ed] the [Zillow] website for loan quotes”
and “considered advertising on the [Zillow] site.” LoanZilla’s Responses to Rogs. 34 and 35,
Docket # 17 (PDF p. 206-07). While Applicantifsapparently decided not to do so, mortgage
brokers commonly advertise through Applicant’s,satied tens of millions of rate quotes from
mortgage brokers have been provided through the Zillow Mortgage Marketplace services. Dep.
of E. Lantz, p. 27-28, Docket #20. Applicant’'s argnts that the parties’ channels of trade or
potential customers are different that consumers searchifog mortgage quotes are somehow
immune from confusion, are completely contragticby the actual behavior of mortgage brokers
and by Applicant’s plans for its own businessd hese factors strongly favor Zillow.

D. Applicant Misunderstands the Ninth du Pont Factor.

The Applicant attempts to construe the niddHPont factor — the variety of goods on
which a mark is or is not used — as looking atitpparty marks. The ninth factor focuses on the
range of goods or services offered by the senior U{&ey.e.g., InreWilson, 57 USPQ2d 1863,
1867 (TTAB 2001) (the “registrant @s its PINE CONE mark on anty of different fruits and
vegetables”)Time Warner Entertainment Co. v. Jones, 65 USPQ2d 1650, 1663 (TTAB 2002)
(the ninth factor weighs favor of the opposer, which “h#isensed its Road Runner marks for

use on a large number of diverse products”). Here, Zillow uses its mark on a wide range of



mortgage and real-estate-relatgpbds and services in five Imt&tional Classes, and the ninth
factor strongly favors Zillow.

E. Bad Faith is a Fact to Consider Under the Thirteenthdu Pont Factor and is
not a Claim.

The Applicant argues that Zillow is “untimelytying to add a “claim’df bad faith. As
noted in the Zillow’s Brief, th Board may, under the thirteermhn Pont factor, infer Applicant’s
bad faith intent to trade on the substantial gatddhe Zillow Marks by its adoption of a very
similar mark that is used for closely relasstvices, given its adtted knowledge of Zillow’s
rights prior to adopting a confusingly similar identifeed given its stated intent to be the
“Expedia” of the online mortgage field -campany founded by many of Zillow’s senior
executives. This is not an additional clajost an extra data point under the thirteeuiPont
factor pointing to why the Board shoulefuse registration of the Application.

[1I. Conclusion — the LoanZilla Application Should Be Refused.

For all the reasons noted above and alrffasons noted in Zillow's Brief, the Board
should refuse registration of the LoanZilla méskmortgage brokerage services on the basis of
Opposer’s undisputed prior use of and regtgins for the famous mark Zillow for online
mortgage quotation services, which providedstoners over 1.6 million mortgage quotes from
mortgage brokers each month as of April 28] for Zillow for real estate information
services, which were accessed by over 34 millioqususers each month as of December 2012.
There are no other partidsgat use the shared letter string “Zill” in the mortgage or real estate
fields, and the famous Zillow mark enjoys abroad scope of protection. Judgment should be

entered in favor of Zillow, and registian of the Application should be refused.

DATED: December 17, 2013.
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